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CoMMERCIAL EvICtIonS In oREgon:
FIvE PItFALLS to AvoID

With the number of defaulting tenants on 
the rise, you may find yourself leafing through 
oregon’s fed (“forcible entry and wrongful 
detainer”) complicated statute for the first time 
(ors 105.105 et seq.). although commercial 
evictions are not particularly difficult, unique 
rules may trap the unwary. this article summa-
rizes five of them. 

1. Satisfy any prefiling notice require-
ments. The Oregon rule on prefiling notices 
in commercial cases based on a failure to pay 
rent is this: a landlord may commence an fed 
proceeding against a commercial tenant without 
prior written notice so long as the tenant fails 
to pay rent within ten days after it becomes due 
and payable, unless the lease provides a longer 
time or imposes a notice requirement. ors 
91.090; ors 105.115(1)(a). (this rule is decid-
edly different from the rule in residential cases, 
which typically requires a prefiling notice in 
every case, regardless of the lease’s language.)

notwithstanding this general rule, there is 
no harm – and potentially a benefit – in giv-
ing a prefiling notice if the landlord’s timeline 
permits. it avoids scrutiny from judges, who are 
accustomed to seeing prefiling notices in the 
residential cases that dominate their dockets. in 
addition, prefiling notices can foster a dialogue 
that results in a cooperative resolution without 
litigation. 

If your client’s lease does require prefiling 
notice, be sure to strictly comply with the ser-
vice requirements of the lease’s notice provi-
sion. leases often require that written notices 
be sent to a particular location or person. trans-
mission technicalities are precisely the kinds of 
issues that get litigated in eviction court. Minor 

technical failures (e.g., the wrong person, ad-
dress, or service method) can result in a loss for 
your client. even worse, an unfavorable ruling 
against the landlord will frequently allow the 
tenant to procure a judgment for attorney fees 
under the lease. 

in non-rent default situations (e.g., a tenant 
holds over beyond the term), additional notice 
requirements may apply in commercial cases 
even if the lease does not require any prefiling 
notice, depending on the nature of the tenancy 
at issue. (see ors 105.115; 91.110.) 

2. Use the right form of summons and 
complaint. for commercial fed proceed-
ings, the complaint must be “substantially” in 
the form required by ors 105.126. (Compare 
to ors 105.124 for residential tenancies.) 
Many counties have preprinted forms for land-
lords to use, although attorney-drafted forms 
are widely accepted by oregon courts. an 
FED complaint is sufficient if it: (a) describes 
the premises with “convenient certainty”;  
(b) alleges that the defendant is in possession 
of the premises; (c) alleges that the defendant 
entered into possession with force or unlawful-
ly holds possession with force; and (d) alleges 
that the plaintiff is entitled to possession of the 
premises. ors 105.123.

the form of summons is different in eviction 
court from that used in most civil cases. (see 
ors 105.113.) the fed summons serves as a 
scheduling device and contains special language. 
Specifically, it contains a blank line on which 
the fed clerk inserts, at the time of filing, the 
time and date of the first appearance. When the 
summons is served on the tenant, the tenant will 
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know when to come to court. the summons also contains 
warnings and instructions to the tenant that are unique to 
eviction court. if you use the wrong summons, your action 
may never get scheduled and may be subject to dismissal.

3. Properly serve the summons and complaint.  af-
ter waiting out any applicable notice period and confirm-
ing that the tenant has not cured the default, the landlord 
may file its FED complaint. If you are not using a local 
form with built-in carbon copies, file the original summons 
and complaint with additional copies per ors 105.135. 
the clerk will then mail one copy to the tenant(s) per ors 
105.135(3)(a). The landlord’s filing fee in Multnomah 
County is $197 (plus additional fees if there are multiple 
defendants). additional fees may be required from the 
landlord depending on where the case goes after filing. 
Consider calling the fed clerk to verify the proper fee.

the Multnomah County sheriff will serve the land-
lord’s summons and complaint for $36. (Higher fees may 
apply to serve multiple defendants, and private process 
servers may be used.) by statute, the service must occur 
by the end of the next judcial day for your action to be 
effective. (ors 105.135(3)(b).)the court will also mail a 
copy of the summons and complaint to the property speci-
fied in the summons, as required by ors 105.135(3)(a). 

Consider using a private process server rather than the 
sheriff. if you go this route, be sure that the process server 
knows the special service requirements to fed proceed-
ings (ors 105.135). in general, those requirements con-
template personal service on the tenant; if the defendant is 
not “available for service,” service may be accomplished 
“by attaching a true copy of the summons and complaint 
in a secure manner to the main entrance to that portion of 
the premises of which the defendant has possession.” ors 
105.135(3)(b).

Problems can arise when the tenant has separate mail-
ing and physical addresses. if the fed service method is 
posting, it must be accomplished at the leased premises.
service by posting at the tenant’s registered agent’s office 
is insufficient if it is a place other than the leased prem-
ises. to avoid debate, consider serving at both locations. 

tell your process server to execute and return the proof 
of service to you as soon as possible. file your original 
proof of service with the court as soon as possible, as re-
quired by ors 105.135(5). also consider bringing a copy 
of your proof of service to any hearing, as the original 
proof of service may not have reached the court’s file by 
the time the clerk assembles the files for the first appear-
ance. (the court is dealing with these cases by the dozens 
and may not have all your paperwork in order.) in Mult-
nomah County you must also file a completed declaration 
that the defendant is not in the military, a minor, or in-
capacitated. this declaration may not be required if the 
defendant is a corporation or an llC.

4. Understand the three-step process. The first step 
is the first appearance, which combines reporting the status 
of the case and mediation. the parties show up at a “cattle 
call” hearing, and the judge or a clerk tells all the parties in 
the room to try to work things out. if one party to an fed 
action doesn’t show up, the other side wins. if you resolve 
your dispute, you pen a deal and the case may be condition-
ally dismissed. if the tenant then fails to perform as agreed, 
the landlord can obtain a “push-button” eviction by filing a 
declaration of noncompliance. if you can’t work things out, 
a trial is scheduled for a later date (generally 7 to 15 days). 
the trial is the second step, and either party can request a 
jury. the third step, assuming the landlord procures a judg-
ment of restitution, involves enforcement of the judgment: 
the landlord is entitled to a notice of restitution (which gives 
the tenant four days to move out of the premises) and a writ 
of execution (which instructs the sheriff to assist the landlord 
with removal of the tenant). (see generally, ors 105.153; 
ors 105.156.) the landlord may also be entitled to a judg-
ment for attorney fees based on contractual lease provisions 
and orCP 68.

5. File in the right county!  don’t rely on a “Portland” 
or “lake oswego” address – county lines don’t always 
match up with common assumptions. talk with the client and 
check a map. If you file in the wrong county, your case will 
(or should) be dismissed. see ors 105.110; ors 14.040(5).

for a more detailed discussion of commercial eviction 
procedures, consult Real estate Disputes (oregon Cle 
1993 & supp 2002). readers are also welcome to contact 
the author for free Cle materials on this topic. 

Erick J. HayniE

PErkins coiE LLP

Thanks to Jeffrey S. Bennett for his assistance with this article.

new Filing Fee Requirements
Revised Document: “Understanding the New Filing 
Fee Requirements in Civil Cases (HB 2287) Effective: 
October 1, 2009” has been revised as of January 12, 
2010. You can download the revised document from 
the PLF’s Web site (www.osbplf.org).

Civil Pleading Captions: ORS 21.110(7) now requires 
that civil pleading or first appearance motion 
captions include a statement of the amount claimed 
in the prayer for the action. This is a new requirement 
for cases with a claim of $50,000 or more. If your 
complaint does not include this information in the 
caption, it does not meet the statutory requirements 
for such a document. It may be rejected for filing, 
depending on local court policy. 
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ABA techshow 2010
On March 25-27, 2010, the 
ABA will sponsor its annual 
legal technology conference 
and expo. The ABA Techshow 
includes over 60 educational and 
training sessions in 15 different tracks and a 2-day 
expo of more than 100 technology companies. For 
more information, go to www.abanet.org/techshow. 
Register using the PLF’s program promoter code 
EP1008 and receive a $150 discount.

HItECH ACt BRoADEnS tHE 
SCoPE oF HIPAA

the stimulus bill passed in february 2009 includes the 
Health information technology for economic and Clini-
cal Health act, or “HiteCH.” the purpose of HiteCH 
is to promote the adoption of health information technol-
ogy. but HiteCH also substantially broadens the scope of 
the Health insurance Portability and accountability act of 
1996 (“HiPaa”), including the direct regulation of busi-
ness associates, and strengthens the standards and sanctions 
for HiPaa violations.

if your clients include HiPaa “covered entities” – that 
is, healthcare providers, health insurers, and billing clear-
inghouses – and they provide you with medical records, pa-
tient billings, or other health-related information, then you 
are almost certainly a “business associate” under HiPaa. 
these clients have had an obligation for years to have a 
written “business associate agreement” with you, obligat-
ing you to protect their health information. this contract re-
quirement has generally been observed only in the breach, 
particularly with lawyers. as of february 17, 2010, how-
ever, that obligation is also the business associate’s; that is, 
it is your obligation under federal law. Civil penalties for 
noncompliance are substantial and will become mandatory 
in february 2011 in cases of “willful neglect.” 

business associates may use and disclose protected 
health information only in compliance with their business 
associate agreements. thus, you may use or disclose health 
information provided by covered-entity clients only in ac-
cordance with that agreement. if you are one of the few 
attorneys with such agreements already in place, those 
agreements are more than likely stale and must be updated 
to include new requirements imposed by HiteCH. if you 
do not have business associate agreements in place where 
required, they are now mandatory as of february 17, 2010.

new HiteCH obligations include the provision of notice 
to clients of security breaches involving protected health in-
formation. if the breach involves more than 500 individuals, 
then the client must also notify local media outlets. business 
associates must also implement and document administra-
tive, physical, and technical safeguards to protect health 
information, including information in electronic form. busi-
ness associates are subject to enforcement actions by the 
state’s attorney general, who is authorized to seek damages 
for individuals harmed by unauthorized disclosures.

to be clear: Most of the health information lawyers re-
ceive is not protected. if the client is not a HiPaa-covered 
entity, then the attorney is not a business associate and health 

information in the attorney’s hands is not HiPaa-protected. 
When a client obtains health information in its role as an 
employer (e.g., an injured employee’s return-to-work letter), 
the information is not HiPaa-protected. When you obtain 
discovery of health information from a healthcare provider 
in the course of litigation, it is not HiPaa-protected. in 
short, the HiteCH rules apply only to health information 
received from a client that is a HiPaa-covered entity.

The Office for Civil Rights (“OCR”) at the Depart-
ment of Health and Human services is the agency re-
sponsible for the enforcement of HiPaa’s privacy and 
security rules, and this agency has direct enforcement 
powers over HiPaa business associates as of february 
17, 2010. Visit the oCr’s Web site at www.hhs.gov/ocr/ 
privacy/index.html.

kELLy T. Hagan

scHwabE wiLLiamson & wyaTT , Pc

Thanks to Gwen M. Dayton, Oregon Medical Association, 
for her assistance with this article.

Updated In Brief Index
Available online

The index of In Brief articles through December 
2009 is available online. To search or download 
the index, log on to the PLF’s Web site at  
www.osbplf.org, select In Brief under  Loss 
Prevention, and then select In Brief Index.

If you do not have Internet access and would like 
a copy of the index sent to you, call Julie Weber at 
503-639-6911 or  1-800-452-1639.
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tHE MoRtgAgE ELECtRonIC 
REgIStRAtIon SyStEM – 
ISSUES In FoRECLoSURE

if your practice involves real estate in any way, then 
you are probably familiar with Mers. for the uninitiated, 
Mers stands for Mortgage electronic registration system, 
inc. the Web site for Mers (www.mersinc.org) states that 
“Mers was created by the mortgage banking industry to 
streamline the mortgage process by using electronic com-
merce to eliminate paper. our mission is to register every 
mortgage loan in the united states on the Mers system.” 
from a practitioner’s standpoint, Mers allows banks to 
transfer mortgages among themselves without recording 
anything in the real property records.

a trust deed that involves Mers typically says that 
Mers is the mortgagee, although it also says “solely as 
nominee for lender.” the trust deed also has a Mers 
Identification Number (MIN) used by MERS and its affili-
ated lenders for tracking the mortgage.

so why would you care about Mers? if you plan to 
take any action against real property (such as foreclosure 
of a construction lien claim or a trust deed), Mers raises 
several issues that will affect your lawsuit. the most press-
ing questions are: (1) Who is the current lender? and (2) 
should your foreclosure action name Mers as a party?

to use the example of a construction lien foreclosure, the 
usual practice is to obtain a judicial foreclosure guarantee 
policy from a title company. that policy will list the mort-
gagees of record for the parcel of real property. let’s say 
there is a single lender named “Generic bank.” you would 

name Generic bank as a defendant in your foreclosure law-
suit. (if you are foreclosing a construction lien claim, you 
may even be asserting a senior priority over Generic bank.) 
typically, you might then receive a call or letter from coun-
sel for Generic bank, who informs you that Generic bank 
transferred all of its interest in the mortgage to “second 
bank” quite some time ago. assuming this is correct, does 
this raise the question of whether you have failed to name a 
necessary party to your lawsuit? see ors 87.060(7).

a Kansas case illustrates some of these issues. in Land-
mark National Bank v. Kesler, 216 P.3d 158 (Kan. 2009), 
the Kansas supreme Court upheld its lower courts’ rulings 
that Mers was not a necessary party to a foreclosure ac-
tion by a senior lender. after the senior lender had served 
and taken a default against Millennia Mortgage Corp. (a 
junior lender whose trust deed involved Mers), both sov-
ereign bank (a subsequent transferee of Millennia’s junior 
trust deed) and Mers filed motions to set aside the judg-
ment against Millennia. sovereign and Mers claimed 
that, because neither was served, the default judgment 
could not be enforced because the plaintiff had not joined 
a necessary party. in finding that Mers was not a neces-
sary party, the Kansas supreme Court noted that Mers 
was not a real party in interest. the court also agreed with 
the trial court’s finding that sovereign’s failure to register 
its interest with the county recorder precluded it from as-
serting its interests after the senior lender’s foreclosure.

the Kansas supreme Court expressly analyzed Mers’s 
interests in the real property. the trust deed language 
quoted by the court is virtually identical to the language 
found in Mers trust deeds commonly recorded in oregon. 
showing a sense of humor, the court described Mers’s 
definition of the crucial words “as nominee for Lender” as 
similar to that used by “the blind men of indian legend” 
describing an elephant. the court concluded that Mers’s 
relationship to the lender was “more akin to that of a straw 
man than to a party possessing all the rights given a buyer.” 
the court noted that if Mers was correct that it had some 
rights separate from the lender’s, then the mortgage may 
become unenforceable. the court cited several other courts 
from around the country that have reached that conclusion. 
finally, the court cited a nebraska supreme Court case in 
which Mers won a favorable decision that it was not a 
mortgage broker because it had no independent right to 
collect on the debt – in other words, the exact opposite 
position that Mers took in the case at issue. 

in the matter of In re MERSCORP, 8 n.y.3d 90 (2006), 
new york Chief Justice Kaye noted the following in a dis-
senting opinion: “Although creating efficiencies for its 
members, there is little evidence that the Mers system 
provides equivalent benefits to home buyers and borrowers 
– and, in fact, some evidence that it may create substantial 
disadvantages.”

Correction to 2009 
Legislation Alerts

The 2009 Legislation Alerts issue of In Brief, 
published in December 2009, on page 3 of the Civil 
Procedure/Appeals section, under the heading 
Oregon Rules of Civil Procedure (ORCP), stated that 
Rule 69 prescribes a new form UTCR 2.010. There 
is no new form UTCR 2.010 or any official form of 
notice of intention to apply for a default order. The 
changes to ORCP 69 that took effect January 1, 2010 
(http://legacy.lclark.edu/~ccp/Oregon_Rules_of_
Civil_Procedure.htm), simply require parties to 
follow the requirements set forth in UTCR 2.010 for 
form of documents (http://courts.oregon.gov/OJD/
docs/programs/utcr/2009_UTCR_ch2.pdf ). 
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PLF CLEs on Audio/video
The PLF’s spring and fall 2009 CLEs, “Avoiding 
Malpractice in Family Law,” “Employment 
Practices for Lawyers,” “Practical Law Office 
Solutions,” and “Solo by Choice in the Current 
Economy,” are now available on audio/video 
from the PLF lending library. For a copy, call  
Julie Weber in PLF CLE Resources at 503-639-6911 
or 1-800-452-1639.

nEw oREgon CHILD  
SUPPoRt gUIDELInES 

the new oregon child support guidelines went into ef-
fect on January 4, 2010. Changes include:

● Contingent cash medical support;

● “Reasonable in cost” defined as 4% of adjusted income 
(or a greater amount if compelling factors support a finding 
that a higher cost is reasonable);

● new parenting time credit calculation;

● Child-care costs caps;

● 10% deviation from the guidelines for consent orders; and

● renumbered and reorganized administrative rules.

the new child-support calculator and worksheets are 
available from the oregon division of Child support at 
www.dcs.state.or.us/calculator/default.htm. The final child 
support guidelines can be found at www.dcs.state.or.us/ore-
gon_admin_rules/child_support_rules/guideline_rules.htm. 

along with these changes, keep watching the oregon Ju-
dicial department Web site for a new uniform support dec-
laration, replacing the old Uniform Support Affidavit. The 
declaration is currently before the utCr Committee, which 
is in the process of soliciting public comment. if approved by 
the committee and court, it will likely be effective august 1, 
2010, unless adopted out-of-cycle.

bEvErLy micHaELis

PLF PracTicE managEmEnT advisor

despite the Kansas case, a careful practitioner would 
be well served to try to avoid such arguments by naming 
both Mers and the current trust deed holder in a construc-
tion lien foreclosure lawsuit (as well as the original lender 
named in the title report). While it may be easy to deter-
mine that Mers could assert an interest (if it is named 
in the recorded trust deed), how do you determine who 
might be a current trust deed holder? fortunately, Mers 
itself has provided a Web-based search engine (www.mers-
servicerid.org/sis) that purports to name the current lender. 
it is unclear whether the party found via the Mers search 
engine is the current mortgage holder or only the servicing 
company. in an abundance of caution, it may be prudent to 
include that party.

a few other issues are outside the scope of this article 
but might be of interest to lenders’ counsel. for example, 
does the subsequent trust deed holder have an obligation 
to defend and indemnify the initial trust deed holder? Part 
of that answer may lie in the documents between the two 
lenders when they transfer a mortgage through the Mers 
system. another question is, what if a transfer occurs but 
neither lender notifies MERS of the transfer? Does that af-
fect any defense or indemnity obligations?

another somewhat more practical question is whether 
to send to Mers the ors 87.021 notice of right to a 
lien, and/or the ors 87.039 notice of filing lien Claim,  
and/or the ors 87.057 notice of intent to foreclose. 
again, an abundance of caution may suggest that including 
Mers as a recipient of each notice is the prudent action.

in conclusion, the Mortgage electronic registration 
system can produce a great deal of confusion. Practitio-
ners need to decide whether naming Mers in their fore-
closure actions is most beneficial for their clients.

aLan L. miTcHELL

miTcHELL Law oFFicE, LLc

Thanks to Alan K. Brickley, First American Title In-
surance; Daniel L. Duyck, Whipple & Duyck PC; and  
Douglas L. Gallagher, Scott-Hookland LLP, for their  
assistance with this article.

Updated Practice Aids
Visit www.osbplf.org and download over 270 
practice aids that have been updated to reflect 
the 2009 legislative changes. 

To access the site, enter your last name and bar 
number. (Law office staff may enter the name 
and bar number of an attorney at the firm.) If 
you do not have Internet access and would like 
a complete list of practice aids, call Julie Weber 
at 503-639-6911 or 1-800-452-1639.

Our thanks to all who have assisted with updating 
our practice aids, including Alan K. Brickley, Mark 
Johnson, Lance A. LeFever, and those listed in the 
2009 Legislation Alerts issue of In Brief.
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EFFECtIvE BILLIng CAn 
MAkE A DIFFEREnCE

do your clients rush to pay your bills? Clients often 
dread getting a lawyer’s bill as much as going to the den-
tist. and if that’s not bad enough, sometimes a carefully 
developed client relationship may be unnecessarily and 
even permanently damaged by the way bills are prepared 
and submitted. this doesn’t have to happen. if you use the 
right strategy in your billing process, you can actually im-
prove your client relationships as well as your cash flow.

Start at the Beginning
all too often, billing and collection problems arise be-

cause the lawyer fails to discuss fees, costs, and billing 
procedures with the client before starting work on the mat-
ter. Corporate general counsel usually require a budget or 
confirmed fee arrangement, but other clients also want to 
know what your legal services will cost. don’t wait for 
them to ask. show that you understand their concerns by 
discussing financial matters at the very first meeting.

describe for the client how you will handle his or her 
matter – the strategy, steps, timetable, and whatever else 
might be involved. if other lawyers or staff will be assisting 
you, explain who they are and what their roles will be. if 
possible, introduce these people to the client. Clarify that 
you will involve these other professionals for two reasons: 
(1) to provide the needed expertise, and (2) to save the client 
money. then discuss the fee arrangement, whether it will be 
on an hourly basis, a fixed fee, or some other arrangement. If 
you are billing hourly, give the client your rate and also the 
rate of each other person working on the case.

don’t stop there, however, because the client may have 
“sticker shock” at some of those rates. What clients are 
really interested in is the bottom dollar. saying “i believe 
the total fees will be approximately $5,000” is a lot more 
understandable to a client than just saying “i will bill at my 
standard rate of $200 an hour” – or saying nothing at all. 
if the client will be responsible for other costs in addition 
to the fees, explain those costs. if you require a retainer, 
explain how it will be applied as the work proceeds. 

it may be helpful to give the client a choice of your 
standard billing formats and also, if applicable, a choice 
of frequency (monthly, quarterly, end of matter). if you 
prefer a certain format and frequency, tell your clients 
how and when you will bill, but still make sure it will 
be satisfactory to them. Most clients prefer to be billed 
regularly because it helps them plan their cash flow. it 
also helps you with yours. in addition, a series of smaller 
bills is less distressing to the client than one large bill at 
the end. finally, tell the client you will confirm all of this 
in a written retainer or engagement letter that you’ll ask 
the client to sign and return to you.

by taking the time to cover these matters at the outset 
of the representation, you will not only avoid most billing 
and collection problems but also establish a strong client 
relationship and trust – which is the ultimate goal.

keep the Communication Flowing
even in this age of electronics, the gist of the old adage, 

“shower the client with paper,” is still relevant. send cli-
ents copies of all appropriate letters, memos, and relevant 
documents. it’s important for the client to have access to 
information.

discuss all steps and strategies with the client as the 
matter progresses. When possible, or when required by the 
oregon rules of Professional responsibility, present all the 
options and give the client a choice. for example, explain 
that “i believe we could settle this case now for [estimated 
amount], or we can go to trial. [explain risks and potential 
rewards of trial.] What would you prefer?” if you have a rec-
ommendation, give it. but give the client a choice whenever 
you can – and know when the ethics rules require it.

If something occurs that could cause your final fee to ex-
ceed your initial projections, advise the client immediately. 
don’t just proceed with the work. no client wants to be sur-
prised with unexpected fees that were not discussed.

Use Billing As a Marketing tool
a wise lawyer once said, “i bill promptly and regularly, 

while the glow of appreciation still shines in the client’s 

2010 PLF Coverage Changes

The PLF Board of Directors’ proposed changes 
to the 2010 PLF primary and excess coverage 
plans were approved at the OSB Board of 
Governors meeting on October 29-31, 2009. 
The approved changes were made to both  
the primary and excess coverage plans: 
Section IV. b(1) regarding the definition of when 
a claim is made, and  Section V.4 excluding 
statutorily enhanced damages. Information 
regarding these changes can be found on the 
PLF Web site at www.osbplf.org.
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eyes.” this is a good rule to follow. Here are some other 
points to keep in mind.

● Make your bills descriptive. specifics on a bill 
inform clients of your efforts on their behalf. it also adds 
value to your services. for each entry, briefly describe 
the purpose of the action taken. for example, “review 
of documents to determine conformity with client’s in-
tentions” (rather than simply “review documents”) or 
“Conference call to Mary Jones to discuss extending 
lease” (instead of just “phone call”).

 ● Avoid terms that may raise a red flag. Cer-
tain billing entries consistently vex clients, regardless 
of how necessary or warranted the action. some of these 
statements are interoffice conference (clients don’t want 
to pay for legal professionals in the same office to talk to 
one another); research (clients feel you should know the 
law); travel time (unless you made some arrangement 
beforehand, clients won’t pay for this); and review of 
file (unless you give a compelling reason). if you want 
to capture and bill for this time, discuss it with clients 
up front and explain why it is important and how it will 
further their case or matter. another entry likely to raise 
a red flag is billing for short phone calls, unless you 
have an agreement with the client. Clients consider this 
“nickel and diming.” However, entering the time and 
then marking it as nonbillable will please your clients.

● Don’t charge for insignificant items. one of 
the biggest sources of client annoyance is being billed 
for small costs such as postage, messenger service, 
phone service, and the like, because clients consider 
these a cost of doing business. you can greatly enhance 
your standing with clients by not billing for these inci-
dental expenses. tell the client which costs you charge 
for and which you don’t, and include a statement in your 
retainer letter to that effect. Consider capturing these 
business expenses when you next assess your hourly rate 
or give a fee quote for a case or matter.

● Review every bill carefully before you send 
it. Put yourself in the client’s position. Would you be 
willing to pay the bill? send a cover letter, however 
brief,  with every invoice, and always include the magic 
statement, “if you have any questions about this bill, 
please contact me.”

the golden opportunity
Presenting the final bill on a matter is a golden op-

portunity for perpetuating a client relationship and laying 
the foundation for future work and referrals. the secret is 

oregon eCourt Update
When e-filing was first implemented in the 
appellate courts, the Oregon Judicial Department 
(“OJD”) elected to tie court e-notices to the 
attorney of record’s official e-mail on file with the 
Oregon State Bar. On any given case, only one 
attorney could be designated to receive notices, 
and that attorney was required to use his or her 
OSB e-mail address. Generic docketing addresses, 
such as docketing@johndoelawfirm.com, were 
not allowed. If the attorney of record failed to 
monitor his or her OSB e-mail address and forward 
e-notices to staff or co-counsel, it increased the 
likelihood of missing an important deadline. Now, 
e-filers can add additional e-notice recipients.

CAUtIon: This entry must be done per filing 
– EVERY time a user uploads a document to the 
court’s Web portal. In the future, the OJD hopes 
to change the interface to allow attorneys to 
edit their user profile so additional recipients are 
automatically copied on all court e-notices.

to treat the final bill not as the end of a matter but as the 
close of a chapter in a continuing relationship.

always include a cover letter specifically stating that 
this is the final bill. Clients need to know the matter has 
been completed.

thank the client for allowing you to assist him or her. 
include reminders about anything else the client needs to 
do (like “Put your will in your lock box”). in addition, 
refer to other services you or your firm could provide and 
suggest that the client keep this in mind. Conclude by 
saying that most of your business comes from client re-
ferrals and that you would appreciate such referrals if the 
client is asked about a lawyer.

billing is not just a mechanical or financial process. 
by applying marketing strategy, it can become a client 
development tool as well.  

 dEE crockEr

 PLF PracTicE managEmEnT advisor
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gREEnIng yoUR  
LAw PRACtICE

Pursuing sustainability through green business practices 
is not only good for the environment, it can literally mean 
more green in your pocket. Getting started is easy. review 
the tips below, take a fresh look around your office, and pick 
one or two ideas you can implement now. bookmark others 
for the next time you need to replace a monitor or printer. 

How green Is your Internet?
Green your Web site by offering intake forms online.  

Clients will appreciate the convenience and so will you and 
your staff. Electronically filled intake forms are easy to read 
and easy to process. design the form to match the informa-
tion gathered by your practice management software. Hav-
ing clients fill out the form in advance means you can spend 
more time with them when they come into your office, and 
the money saved in printing and paper costs will add up. 

Caveat:  e-mail intake forms directly to prospective cli-
ents or use a secure https:// connection.  Proper disclaimers 
will prevent creation of a lawyer-client relationship where 
none is intended.  see “disclaimers for e-mail, listserves, 
usenets, Web sites, and newsletters,” www.osbplf.org, un-
der Practice aids and forms, in the technology category.  

Practice tip: using acrobat to “extend” features in ado-
be reader allows clients with Version 7 or later to access 
your online forms and save a local copy.  in acrobat, choose 
advanced > extend features in adobe reader. . .

online collaboration, document sharing, and Web and 
video conferencing are increasingly popular.  you and the 
client stay put – reducing your mutual carbon footprint 
– and meeting becomes convenient again.  read more 
about this practice at the aba legal technology resource  
Center, www.abanet.org/tech/ltrc/fyidocs, under Web and 
Communication technology. 

Put the ultimate power of the internet to work by 
accessing your office from home. Work remotely us-
ing www.logMein.com, www.GotoMyPC.com,  
www.PCanyWhere.com, Windows desktop, or a Virtual 
Private network. if your daily commute is 20 miles or 
more, you can easily save 1,000 miles in a year by tele-
commuting one day a week. 

Make the Most of your Monitor
Consider converting your old-style monitor to an energy-

efficient flat-screen LCD.  Don’t worry if the purchase is not 
within your budget now.  When your old monitor needs to be 

replaced, the newer models will be waiting.  Check the Web 
sites of PC World, www.pcworld.com, and PC Magazine, 
www.pcmag.com, for reviews when you are ready to buy.  if 
you are a Mac aficionado, use Google® to search the latest 
discussion threads and forums. 

install dual or oversize computer monitors to reduce 
printing costs. nothing beats the convenience (or saves un-
necessary print jobs) like being able to compare documents 
side by side. dual monitors also mean you can keep a work-
ing document up on one screen while your calendar or time 
and billing program sits ready to use on the other screen. 

oregon offers free recycling of certain electronics, in-
cluding computers and monitors. To find an e-collection 
site, or for more information, see www.deq.state.or.us/lq/
ecycle/index.htm. as of January 1, 2010, electronics can-
not be disposed of in the garbage or at disposal sites. 

Print Smart and Save Money
Greening your printing practices is one of the best moves 

you can make. fewer print jobs mean less paper, ink, chemi-
cals, and plastics consumed. Consider these possibilities:

● share resources by networking your laser print-
ers.  dedicated printers for each employee make it too 
easy to hit “Print.” 

● require employees to enter a security code before 
printing a job. Many printers have this feature, and it is 
widely used in financial and legal departments of compa-
nies where confidentiality must be protected. employees 
must actually go to the printer, enter the code, then walk 
back to their desks to hit “Print.” the “walk-to” feature 
reduces waste in two ways – it makes employees think 
twice about whether they need to print and whether they 
want to walk to the printer twice – once to enter the code 
and again to pick up their print job. 

● Use recycled paper. The average office worker uses 
10,000 sheets of paper per year, according to the federal 
network for sustainability. no statistics exist for the aver-
age worker in a law office, but the numbers are likely to 
be much higher.  Print on recycled paper, and then recycle 
it again.  (Be careful to protect confidentiality at the end 
of this process by shredding or otherwise properly dispos-
ing of your documents. for more information on document 
retention and destruction, see “file retention and destruc-
tion: Guidelines,” www.osbplf.org, under Practice aids 
and forms, in the file Management category.) 

● Mandate double-sided printing, which Hewlett-Pack-
ard estimates can cut paper waste by 25 percent. 

● if a document flows slightly over to a second page, 
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use the “shrink to fit” setting in your word processor’s 
Print Preview mode to shorten the document to one page. 
note:  shrink to fit works by reducing font size, which 
may make reading difficult for some clients. if this is an 
issue, adjust margin settings instead. 

● download free utilities like www.printgreener.com 
or www.fineprint.com that print to Pdf and remove extra 
pages from print jobs. 

● take advantage of the return-and-recycle pro-
grams for laser cartridges offered by manufacturers. see 
the directions printed on or inside the box of your new 
replacement cartridge. 

● Get rid of your fax machine and use an e-fax ser-
vice instead. 

or Just Don’t Print at All – Put the 
Power of your Scanner to work

if feasible, add desktop scanners to supplement net-
worked or centralized scanners. once you’ve integrated 
scanning into your work for clients, look for other ways to 
use this technology. for example, save a trip to the bank 
by scanning your checks straight into your business ac-
count using a service like www.depositnow.com. 

for truly big savings, move toward going paperless.  
see “is it time to Go Paper-less?” at www.osbplf.org, 
In Brief, then february 2009. read more about this 
practice at the aba legal technology resource Center,  
www.abanet.org/tech/ltrc/fyidocs, under Law Office Tech-
nology: software. 

other tips
buy energy star equipment and appliances when-

ever possible. unplug equipment or power off when not 
in use, especially over the weekend. during the work-
week, set equipment to enter standby mode when idle 
for 10 or 15 minutes. 

Replace standard lightbulbs with compact fluorescents 
in desk lamps. if feasible, ask your property manager to do 
the same with overhead lighting. are you building out new 
space or remodeling? Control lighting with motion sensors 
and timers for more savings (and a regular signal that it’s 
time to get up, stretch, walk around, or take a break).

Make recycling as easy as possible – everywhere you 
have a trash can, add a recycling bin. don’t forget work 
rooms (near copiers and mail sorting) and lunch rooms. 

opt out of direct marketing services with  
www.dMachoice.org, http://privacycouncil.org,  

www.precycle.tonic.com, www.ecocycle.org,  
www.catalogchoice.org, www.41pounds.org,  
www.stopjunk.com, or www.stopthejunkmail.com. 

stop financial and insurance solicitations using 
www.optoutprescreen.com. 

Go green in the kitchen by using washable cups, 
glasses, and towels or green products from sources like  
www.marcalpaper.com or www.earth-centric.net/servlet/
storefront. 

shop green for office supplies at www. 
thegreenoffice.com, www.ecobusinesslinks.com/office 
_products_recycled.htm, http://greenearthofficesupply.
stores.yahoo.net, and www.greenofficestore.com. 

seek out green vendors for your other business needs. 

barter or “freecycle” the next time you need a desk, cre-
denza, bookshelves, or another office item. The Freecycle 
network™ is an international grassroots movement of over 
six million people who are “giving and getting stuff for 
free.”  Visit www.freecycle.org for more information. 

Get organized! significant time, money, and energy are 
wasted buying supplies you already have but can’t find. 
While you’re at it, organize your office systems, too. the 
practice management advisors at the Plf can help! Go to  
www.osbplf.org, then select services under Practice 
Mgmt advisors. 

the Future
Monitor green practice trends at ecopreneurist,  

http://ecopreneurist.com, and Greenbiz, http://www.
greenbiz.com, and take advantage of the ideas in the 
Green business Guide, http://www.business.gov/expand/
green-business. 

bEvErLy micHaELis

PLF PracTicE managEmEnT advisor

Sources: eco-friendly Printing: However small 
at first glance, these seven changes really add up,  
http://biztechmagazine.com/article.asp?item_id=542;  
Going Green, aba legal technology resource 
Center, www.abanet.org/tech/ltrc/fyidocs; Going 
Green to stay in the black, www.abanet.org/lpm/ 
magazine/articles/v35/is5/pg09.shtml; ecopreneur-
ist, http://ecopreneurist.com; and Greenbiz, www.
greenbiz.com. see also oregon sustainability  
resources, www.deq.state.or.us/programs/sustainabil-
ity, and u.s. Government sustainability resources,  
http://epa.gov/sustainability.



March 2010 www.osbplf.org – Page 10

The federal estate tax system is currently in a state 
of uncertainty due to the unanticipated repeal of 
the federal estate tax effective January 1, 2010, and 
Congress’s failure to enact replacement provisions 
in 2009.

The Economic Growth and Tax Relief Reconciliation 
Act of 2001 (EGTRRA) modified the federal estate tax 
system to gradually increase the dollar amount of the 
exemption from federal estate tax for property passing 
to nonmarital or noncharitable beneficiaries after 
death. The amount or value of property that could be 
transferred by each U.S. citizen at death was $1,000,000 
in 2001, which increased under EGTRRA to $3,500,000 
in 2009. EGTRRA completely eliminated the so-called 
“death tax” for deaths occurring in 2010. 

To offset the revenue loss, EGTRRA substituted a new 
carryover tax basis regime in lieu of the fresh-start 
date-of-death tax basis adjustment under prior law. 
EGTRRA also provided that the exemption amount 
would revert to $1,000,000 for deaths occurring 
after December 31, 2010. The plan in 2001 was 
that Congress would revisit this subject prior to  
December 31, 2009, and would adopt a more 
permanent “fix” to the system. In short, most estate 
planners assumed that the federal estate tax repeal and 
new carryover basis provisions would never take effect.

Although several proposed bills to revamp the federal 
estate tax system were introduced in 2009, none were 
enacted prior to December 31, 2009, with the result that 
the one-year repeal of the federal estate tax took effect 
on January 1, 2010. Most estate planning lawyers believe 
that Congress will act in the first half of 2010 to address 
the repeal, although no one knows what provisions will 
ultimately be enacted and whether Congress will make 
the changes retroactive to January 1, 2010.

Attorneys should caution their clients that estate plans 
prepared during this period of uncertainty may need 
to be reviewed again if Congress acts before the return 
of the $1,000,000 exemption in 2011. In addition, 
clients who signed estate planning documents 
before 2010 that included exemption planning 
may also need to review their estate plans. Finally, 
even though the federal estate tax is theoretically 
not a factor during 2010, or at least until Congress 
reinstates it, practitioners should remember that the 
Oregon inheritance tax is no longer connected to the 
federal estate tax system, and an Oregon inheritance 
tax return is due for Oregon resident decedents with 
assets exceeding $1,000,000 in value as of the date of 
death.

sTEvEn a. nicHoLEs

duFFy kEkEL LLP

Estate tax System in Limbo

Thanks to Donna M. Muehleck and Kornelia A. Dormire, both of Duffy Kekel LLP, for their assistance with this article.
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tips, traps, and Resources

Cases of note
InsuranCe Law: in Parks v. Farmers Ins. Co. (decem-
ber 24, 2009), the oregon supreme Court held that tele-
phone conversations with the insurer’s agent regarding a 
homeowner’s claim qualified as “proof of loss” for starting 
the six-month period for claiming attorney fees under ors 
742.061. (www.publications.ojd.state.or.us/s055403.htm) 

statutory InterPretatIon: in Schmidt v. Mt. An-
gel Abbey (december 24, 2009), the oregon supreme Court 
majority and concurring opinions both discuss the application 
of the principle of ejusdem generis in the context of a statute 
that precedes specific examples with the phrase “including 
but not limited to.” the majority decided it was not necessar-
ily constrained by the rule in that situation but would apply it 
if it provided useful guidance in interpreting a statutory term.  
(www.publications.ojd.state.or.us/s056261.htm)

PersonaL Injury: in White v. Jubitz (october 15, 
2009), the oregon supreme Court held that recovery of 
awarded economic damages constitutes the total cost of 
medical bills and is not limited by payments from Medi-
care or to the amount paid on behalf of an eligible Medi-
care beneficiary. The majority opinion discussed the leg-
islative history of oregon’s collateral source statute, ors 

31.580, and concluded that it supported the court’s holding.  
(www.publications.ojd.state.or.us/s056015.htm)

CIvIL ProCedure: in Interstate Roofing, Inc. v. Spring-
ville Corp. (september 30, 2009), the oregon supreme 
Court held that (1) for a limited judgment to be appealable, 
it need not expressly state the trial court’s determination of 
no just reason for delay as long as the document is titled 
as a limited judgment; (2) for a limited judgment to con-
clusively decide a claim, it need not use particular words 
of adjudication as long as the document is titled a limited 
judgment and the text expresses a concluding decision on 
the claim; and (3) this determination must be based only 
on the limited judgment itself, without resort to the record.  
(www.publications.ojd.state.or.us/s056441.htm)

CIvIL ProCedure: in State v. Ainsworth (July 23, 
2009), the oregon supreme Court held that the trial court 
had authority to vacate a contempt judgment and reen-
ter the judgment to correct a “prejudgment procedural ir-
regularity.” The court affirmed the Far West principle that 
a trial court has no authority to set aside one judgment 
and enter another solely to extend the time for appeal.  
(www.publications.ojd.state.or.us/s055558.htm)

reCent Changes to FederaL ruLes: on 
December 1, 2009, significant changes were made to 
the federal rules of Civil Procedure (www.law.cornell.
edu/rules/frcp), the federal rules of Criminal Procedure 
(www.law.cornell.edu/rules/frcrmp), the federal rules of 
bankruptcy Procedure (www.law.cornell.edu/rules/frbp), 
the federal rules of appellate Procedure (www.law. 
cornell.edu/rules/frap), and the local rules of the united 
states district Court for the district of oregon (www.ord.
uscourts.gov/local-rules). new local bankruptcy rules 
of the united states bankruptcy Court for the district of 
oregon (www.orb.uscourts.gov/rules_form/court_local_
rules.cfm) became effective January 1, 2010. 

new notary Laws: beginning January 1, 2010, a new 
law affects how every oregon notary will identify document 
signers. Go to www.filinginoregon.com/notary/changes for 
more details. the Corporation division will no longer send 
announcements or commission renewal notices through the 
mail. send an e-mail to notaryneWs@listsmart.osl.
state.or.us and enter “subscribe” in the body of the message 

to be notified of changes in the notary laws and rules. Nota-
ries are responsible for their own reminders to renew. 

de novo revIew: sb 262 from the 2009 oregon legis-
lative session (2009 or laws Ch 231) provides that de novo 
review in all equity cases (other than parental rights termina-
tion proceedings) is now discretionary rather than automatic. 
attorneys in domestic relations and other equitable actions 
must now petition the appellate court for de novo review. 

ProPosed Changes to utCr: to view the pro-
posed changes to the 2010 uniform trial Court rules, go to 
http://courts.oregon.gov/oJd/programs/utcr/utcrrules.page. 
Public comment on the proposed changes will be accepted 
until april 8, 2010. 

new edItIon oF teChnoLogy guIde: the 2010 
Solo and Small Firm Legal Technology Guide: Critical  
Decisions Made Simple is now available from the american 
bar association for $89.95 ($54.95 for aba law Practice 
Management section members). Go to www.ababooks.org 
or call 1-800-285-2221 to order. 

Thanks to PLF Practice Management Advisors Dee Crocker and Beverly Michaelis, and PLF 
Claims Attorney Richard Wyman, for their assistance with these tips.

Thanks to Maureen A. DeFrank, PLF Claims Attorney, for her assistance with these cases of note.
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on august 7, 2009, the Professional liability fund honored its current defense Panel members 
who have worked on Plf cases since the Plf inception in 1978.  the Plf honored the following 
attorneys for their continuous exceptional service to oregon lawyers and to the legal profession: 

Gary V. abbott, donald b. bowerman, larry a. brisbee, Carl burnham, Jr., ralph f. Cobb,  
thomas e. Cooney, robert l. Cowling, William a. davis, William V. deatherage,  

frank H. lagesen, david C. landis, thomas s. Moore, frank a. Moscato, J. Philip Parks,  
richard a. roseta, ralph C. spooner, William H. stockton, thomas H. tongue,  

and William G. Wheatley

Professional Liability Fund

1st row: J. Philip Parks, frank a. Moscato, frank H. lagesen, William a. davis, robert l. Cowling

2nd row: William G. Wheatley, ralph C. spooner, richard a. roseta, thomas s. Moore, 
david C. landis, thomas e. Cooney, donald b. bowerman

not Pictured: Gary V. abbott, larry a. brisbee, Carl burnham, Jr., ralph f. Cobb,  
William V. deatherage, William H. stockton, thomas H. tongue




